STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

ASSCCI ATED HOVE HEALTH
| NDUSTRI ES OF FLORI DA, | NC.,

Petiti oner,

VS. CASE NO. 95-4232RP
AGENCY FOR HEALTH CARE
ADM NI STRATI ON,

Respondent ,
and

FLORI DA NURSES ASSCCI ATI ON,

PRI VATE CARE ASSOCI ATI ON OF

FLORI DA, FLORI DA ASSOCI ATI ON OF
SPEECH- LANGUAGE PATHOLOG STS AND
AUDI OLOG STS; FLORI DA

OCCUPATI ONAL THERAPY ASSCCI ATI ON,
FLORI DA DEPARTMENT OF ELDER
AFFAI RS; FLORI DA PHYSI CAL
THERAPY ASSOCI ATI ON, | NC.

I nt ervenors.

e e e N N e e e N N N N N N N N N N N N N N N N

FI NAL CRDER

Thi s cause canme on for final hearing before D ane O eavinger, a designated
Hearing Oficer of the D vision of Adm nistrative Hearings, on Septenber 18,
1995, in Tall ahassee, Florida.
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STATEMENT OF THE | SSUES
VWet her Proposed Rule 59G 8.200 is valid
PRELI M NARY STATEMENT

Petitioner, Associated Hone Health Industries of Florida, Inc. (Honme Health
Industries), filed a Petition for Adm nistrative Determnation of the Invalidity
of a Proposed Rule challenging the validity of Respondent's Agency for Health
Care Administration (AHCA), proposed Rule 59G 8.200. Specifically, the Petition
chal | enged AHCA' s authority to promul gate the proposed rule and alleged that the
proposed rule was invalid because it did not conply with the econom c i npact
statenment requirenments of Chapter 120, Florida Statutes or did not conply with
any notice requirements regardi ng workshops held in devel opi ng the proposed
rule.

The proposed rule was published by AHCA in the Florida Adm nistrative
Weekly, Vol ume 21, Nunber 32, August 11, 1995, at pages 5319-5329.

Prior to the final hearing, AHCA filed a Mdtion for Final Summary Order and
Petitioner filed a Motion for Final Summary Order and In Cpposition to Mtion
for Sunmary Order by Respondent.

At the final hearing, neither party submtted any evidence. The hearing
proceeded solely on the parties |legal argunments and the issues raised in the
parties' notions for final summary order

After the final hearing, Respondent filed a proposed final order on
Septenber 21, 1995. Petitioner elected not to file a proposed final order
Respondent' s proposed order was considered and utilized in the preparation of
this final order. However, Respondent's proposed order did not contain separate
findings of fact on which rulings could be nade.

CONCLUSI ONS OF LAW
1. The Division of Administrative Hearings has jurisdiction over the

subject matter of and the parties to this proceeding. Section 120.54, Florida
St at ut es.



2. Petitioner has the burden to prove by a preponderance of the evidence
that the proposed rule is invalid because it exceeds the authority of the agency
or does not conply with the rul emaki ng requirenents of Chapter 120, Florida
St at ut es.

3. Petitioner offered no evidence regarding the necessity of the proposed
rule's conpliance with the econom c inpact statenent provisions or rul emaking
wor kshop notification provisions of Chapter 120, Florida Statutes. Therefore,
the portions of the Petition related to the econom c inpact statenent and
rul emaki ng wor kshop notification are di sm ssed.

4. Proposed Rule 59G 8.200 establishes criteria for Medicaid rei mbursenent
for health and community based services provided in a person's honme or home-|ike
setting. The proposed rule also establishes qualifications for various types of
Medi cai d providers of such services.

5. The statutory authority for the proposed rule is Chapter 409, Florida
Statutes. Chapter 409, Florida Statutes, establishes the Medicaid programin
Florida and application for certain federal waivers which authorize nodification
of federal Medicaid requirenents. The proposed rule operates under the federa
wai ver for Florida's home and conmunity based services program

6. The services in question are described in paragraph (3)(a) through (ff)
of the proposed rule. The waivers are listed in paragraph (9) of the proposed
rul e, and the waiver prograns thenselves are described in detail in paragraphs
(10) through (14).

7. The services described in the proposed rule include services which may
be characterized as health and nedical services. For exanple, the proposed rule
at paragraph (3)(y) states as foll ows:

Skilled Nursing and Skilled Care are skilled
nursing services provided to assure the client's
safety and to achieve the objectives of the
physi ci an authorized treatnment plan. This care
may al so include the services of a licensed
respiratory therapist. These skilled services
may be provided in the client's hone.

8. Paragraph (7) of the proposed rule requires participating service
providers to conply with the provisions of Chapter 59G 5, Florida Admnistrative
Code, and requires providers to neet any additional requirenents inposed by a
gi ven wai ver program as described in paragraphs (10) through (14). For exanpl e,
nursing providers wishing to participate in the Devel opnental Services Wi ver
program must conply with paragraph (12)(b)12., of the proposed rule which states
as follows:

Private Duty Nursing. Providers nmust be

i censed and Medi cai d-participating hone

heal th agencies or |icensed nurses. |ndividua
nurses nust be |icensed in accordance with
Chapter 464, F.S.; home health agencies nust
be licensed under Chapter 400, F.S.

9. The proposed rule generally requires that providers rendering a health
or caretaker service in an area which requires a state |license nust hold a
current and valid license for the providers area of practice, e.g. nurses nust



be licensed nurses under Chapter 464, Florida Statutes. In particular, the
proposed rul e requires hone health agencies to be |licensed as such under Chapter
400, Florida Statutes and Rule 59G 5, Florida Administrative Code. The proposed
rul e does not require that any person performng a health or caretaker service
in a Medicaid recipient's hone nust be a |icensed hone health agency or enpl oyed
by a Iicensed home health agency. For exanple a licensed nurse may perform
nursing services in a Medicaid recipient's home without also being licensed as a
hone heal th agency, enployed by a hone health agency or affiliated with a nurse
registry.

10. Petitioner's objection to the proposed rule is based on the fact that
not all persons individually rendering health or caretaker services in a
Medi caid recipient's hone are required to be |icensed honme health agencies or
enpl oyed by a honme health agency. 1/ The sane issues arise for nurse
regi steries, which operate as brokerage houses for nursing services.

11. "Home heal th agency"” is defined at Section 400.462(4), Florida
Statutes as "an organi zation that provides honme health services and staffing
services for health care facilities." (Enphasis added) Section 400.462(6),
Fl orida Statutes defines

"Honme heal th services" as "health and nedi cal
services and nedi cal supplies furnished to an
i ndi vi dual by home heal th agency personnel or
by ot hers under arrangenents with the agency,
on a visiting basis, in the individual's hone
or place of residence. The termincludes

but is not limted to. . . [n]ursing care

" (Enphasi s added)

In short, not all health and nedical services rendered in a person's hone are
hone health services under Chapter 400, Florida Statutes. Only health and

medi cal services rendered by hone heal th agency personnel constitute honme health
services. Therefore, a home health agency is an organi zation which through its
enpl oyees or others under contract with the agency provide services in an

i ndi vi dual 's hone.

12. Section 400.464, Florida Statutes requires home health agencies to be
i censed, and at paragraph (5)(a) states that "It is unlawful for any person to
of fer or advertise honme health services to the public unless he has a valid
license under this part . . . ." (Enphasis added)

13. The peculiar definition of honme health services again serves to limt
the scope of Section 400.464, Florida Statues. The prohibited "offer"” under
Section 400.464(5)(a), is [health and nedical services] furnished to an
i ndi vi dual by home heal th agency personnel or by others under arrangenents with
t he agency. Accordingly, what is prohibited is offering services furnished to
an individual by home health agency personnel or by others under arrangenents
wi th the agency, unless the offeror is |icensed as home health agency.

14. \Wen the statutory definition of "hone health services" is given its
pl ai n nmeani ng, Section 400.464(5)(a) does not apply to health and nedica
service providers who are not hone heal th agency personnel and who are not
provi di ng service under arrangenents with a hone health agency.

15. The term "honme health agency personnel” is defined at Section
400. 462(5) as "persons who are enployed by or under contract with a honme health



agency and enter the home or place of residence of patients at any tine in the
course of their enploynent or contract."” The definition of "home health agency
personnel " does not enlarge the definition of "hone health services" and,
therefore, is not helpful to Petitioner's interpretation of the lawin this
case. In short Section 400.462(6) and Section 400.464(5)(a) provide no basis
for Petitioner's requested invalidation of proposed rule 59G 8.200. The
proposed rul e does not contravene those stat utes.

16. Statutes are to be given their plain and unanbi guous neani ng. \Wber
v. Dobbins, 616 So. 2d 956, 958 (Fla. 1993); Green v. State, 604 So. 2d 471, 473
(Fla. 1992); Zuckerman v. Alter, 615 So. 2d 661, 663 (Fla. 1993). Likew se
every word and phrase in a statute nust be recognized and given neaning. |If the
Florida Legislature had intended to require all health services provided in an
i ndi vidual 's residence to be provided through hone health agencies, the
Legi sl ature could have given a very different definition of "honme health
services" than the definition found in Section 400.462(6), Florida Statutes by
| eavi ng out the phrase "by agency personnel or under arrangenments with the
agency." However, since the above phrase was included by the Legislature in the
definition of home health services it nust be presuned to have nmeaning in the
definition of home health services and honme heal th agenci es.

17. Finally great weight is to be accorded to an agency's interpretation
of the law it administers Daniel v. Florida State Turnpi ke Authority, 213 So. 2d
585 (Fla. 1968); later app. 237 So. 2d 222 (Fla. 1st DCA). AHCA has
jurisdiction over the licensure of home health agencies under Chapter 400,
Florida Statutes. AHCA' s interpretation of Section 400.462(6) and Section
400. 464(5)(a) are in accord with this Final Oder

ORDER
Based on the foregoi ng Conclusions of Law, it is

ORDERED t hat Proposed Rule 59G 8.200 is valid and the Mdtion for Sunmary
Final Order filed by Respondent is granted for the reasons stated above.

DONE and ORDERED this 27th day of October, 1995, at Tall ahassee, Florida

DI ANE CLEAVI NGER

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 27th day of October, 1995.

ENDNOTE
1/ Petitioner also objected to the proposed rule on the grounds that certain

services required "supervision" by another provider. However, Petitioner
of fered no evidence that these requirenents constituted an "organi zati on



provi di ng hone health services" as that termis defined in Chapter 400, Florida
Statutes, and the variety of relationships precludes such a determ nation

wi t hout sone evidentiary facts. |In short the requirenment of "supervision in the
rul e does not cause this rule to be facially invalid since persons functioning
as a hone heal th organi zati on as defined in Chapter 400, Florida Statutes, and
its acconmpanying rule are required to be so |icensed.
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NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A PARTY WHO | S ADVERSELY AFFECTED BY THI'S FI NAL ORDER | S ENTI TLED TO JuDi Cl AL
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Davi s, J.

Associ ated Hone Health Industries of Florida, Inc. (AHH ) appeals a fina
order fromthe Division of Adm nistrative Hearings denying a challenge to
Proposed Rul e 59G 8.200, Fla. Admin. Code. As the Hearing Oficer found, the
rule is consistent with the plain and unanbi guous | anguage of section
400. 462(6), Florida Statutes (1995), which defines "home health services" as
service supplied "by honme health agency personnel or by others under arrangenent
with the agency.” The Hearing Oficer found that the statute did not nake al
heal th services provided in a private residence "hone health services" governed
by chapter 400. Rather, the hearing officer concluded, the Legislature inposed
the obligations of chapter 400 only on those providing honme health services who
hol d t hensel ves out to the public as |icensed hone health agency personnel
AHHI argues that this court should ignore the clear neaning of the statute
because applying the plain and unanbi guous | anguage of the | aw woul d not
effectuate the legislative intent to protect those in need of hone health
services. W disagree. The Hearing O ficer was correct in concluding that the
rule conports with the statute, and was therefore not an invalid exercise of
del egated |l egislative authority or arbitrary and capri cious.

Accordi ngly, we AFFIRM



ERVIN, J., and SM TH, Senior Judge, CONCUR

MANDATE
From
DI STRI CT COURT OF APPEAL OF FLORI DA
FI RST DI STRI CT

To the Honorabl e D ane O eavinger, Hearing Oficer
Di vision of Admi nistrative Hearings

WHEREAS, in that certain cause filed in this Court styled:

ASSCCI ATED HOVE HEALTH
| NDUSTRI ES OF FLORI DA, | NC.

VS. Case No. 95-4089
Your Case No. 95-4232RP
AGENCY FOR HEALTH CARE
ADM NI STRATI ON and
FLORI DA NURSES ASSQOC!I Al TON,
PRI VATE CARE ASSCCI Al TON OF
FLORI DA, FLORI DA ASSCCI ATI ON OF
SPEECH LANGUAGE PATHOLOA STS, ET AL.

The attached opi nion was rendered on July 12, 1996.

YOU ARE HEREBY COMVANDED t hat further proceedings be had in accordance with said
opi nion, the rules of this Court and the aws of the State of Florida.

W TNESS t he Honorable Edward T. Barfield
Chi ef Judge of the District Court of Appeal of Florida, First District and

the Seal of said court at Tall ahassee, the Capitol, on this 30th day of July,
1996.

(seal) Jon S. Weel er
Clerk, District Court of Appeal of Florida,
First District



